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sioner, or by consent, by depositions waiving commission and 
written interrogatories. In this district, where there is no State 
law to give effect to the act of April, 1802, one party cannot require 
the opposite party to attend before a commissioner or master to 
take the depositions of witnesses within the jurisdiction, to be read 
at the final hearing of a cause in equity, except in cases specially 
provided for in the act of September, 1789. The depositions will 
be ordered stricken from the files. 



In the Supreme Court of Pennsylvania. 

gtjthrie's appeal. 1 

1. The words of a will were, " I give and bequeath to my daughter, Elizabeth Bones, 
the use and life estate in her own proper person, (but without power to convey 
the same to any other person for any period or term,) all my messuage, tene- 
ment, etc., and at the decease of my said daughter, Elizabeth, the said lot or 
tract of land I hereby bequeath to such of her children or their heirs as may 
survive her, as tenants in common ; that is, the child or children of any de- 
ceased child of hers shall hold the same interest and right that the deceased 
parent would have held if living." Held, that under the terms of the will, 
Elizabeth Bones took only an estate for life. 

2. The cases of M'Kee vs. M'Kinley, 9 Casey, 89; Williams vs. Leech, 4 Casey, 
89 ; and Naglee's Appeal, 9 Casey, 89, questioned. 

Appeal from the Orphans' Court of Chester county. 
The opinion of the Court was delivered by 

Strong, J. — The words of the will of Robert Harris, out of 
which arises the controversy in this case, are as follows : — " I give 
and bequeath to my daughter, Elizabeth, wife of James Bones, the 

1 We have been furnished by the counsel for the plaintiff, in the case of 
M'Kee vs. M'Kinley, with a paper book of the argument in that case, from which 
we gather some material facts which do not appear in the report in 9 Casey, 92. 

From the paper book in M'Kee vs. M'Kinley, it appears that at the date 
of the testator's will, 26th January, 1846, the first taker, Mrs. M'Kee, the 
plaintiff, had not any child or issue born, nor had she any child or issue until nearly 
five months after testator's death. There were, therefore, no children or issue of 
plaintiff in esse, either at the date of the will, or when it went into operation, a 
feature in the case which does not appear in the report in 9 Casey. 
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use and life estate in her own proper person, (but without power to 
convey the same to any other person for any period or term,) all 
my messuage, tenement, and lot or tract of land whereon she now 
resides with her husband, in the township of Brandy wine, and 
county of Chester, which I purchased at sheriff's sale as the pro- 
perty of William Christman, and containing fifty acres, be the 
same more or less — and at the decease of my said daughter, Eliza- 
beth, the said lot or tract of land and appurtenances, I hereby 
bequeath to such of her children and their heirs as may survive 
her, as tenants in common ; that is, the child and children of any 
deceased child of here shall hold the same interest and right that 
the deceased parent would have held if living." At the time when 
the will was made, Elizabeth Bones had several children, and all 
her children were born before the will was proved, and probably 
before the death of the testator. The fundamental question is, 
What estate did she take under this devise ? If more than a life 
estate, it must be by virtue of the rule in Shelley's case, and the 
effort of the appellant has been to establish that under that rule 
she took an estate tail. 

The rule, which existed long before the case that gave it its name, 
is thus stated by Lord Coke in 1 Co. 104, (a,) "When the ances- 
tor, by any gift or conveyance, takes an estate of freehold, and in 
the same gift or conveyance an estate is limited either mediately or 
immediately to his heirs, in fee or in tail, always in such cases heirs 
are words of limitation of the estate, and not words of purchase." 

From the report of the case and the opinion of the Court, pp. 92, 93, Judge Strong 
has inferred that there was no argument except in support of a tenancy'in fee of the 
first taker. The paper book and authorities cited, however, would show the con- 
trary, and that the argument was exclusively devoted to prove that Mrs. M'Kee 
took an estate tail, and that no argument whatever was made in support of a ten- 
ancy in fee in her. 

The point decided, therefore, in M'Kee vs. M'Kinley does not at all conflict with 
jhe decision in Guthrie's Appeal, where the first taker, " at the time when the will 
was made, had several children, and all her children were born before the will was 
proTed, and probably before the death of the testator." On the other hand, it is 
;n accordance with other parts of the opinion of Judge Strong, and with the lan- 
guage of 0. J. Lewis, in Gernet vs. Lynn, cited above. Judge Strong was absent at 
iW»i Prius when M'Kee and M'Kinley was argued. — Eds. Am. Law Beg. 
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It has been somewhat differently stated by Preston, in his treatise 
on Estates, page 263, and again differently by Hayes, in his trea- 
tise on Estates Tail, page 4, and still differently by Smith, in his 
work on Executory Interests, page 400 ; but in every statement of 
it, the essentials are substantially the same. The inheritance in 
remainder must be given to the heirs of the grantee or devisee of 
the estate for life, as heirs, or the rule has no applicability to the 
case. Preston's analysis of it shows that the limitation of the 
remainder must be to the "heirs," or "heirs of the body," of the 
person taking the particular estate " by that or some such substan- 
tial name, and not to the heirs, as meaning or explained to be sons' 
children," etc. Smith, in his work on Executory Interests, states, 
as necessary to the application of the rule, that the limitation of 
the remainder should be to the heir or heirs of the body of him 
who takes the particular estate of freehold "by that description 
and in that character, or to his heir or the heir of his body, in the 
singular number, but as a nomen collectivum in the sense of heirs 
or heirs of the body." It is, therefore, always a precedent ques- 
tion, in any case to which it is supposed the rule is applicable, 
whether the limitation of the remainder is made to the heirs in fee 
or in tail, as such, and in solving this question, the rule itself 
renders no assistance. It is silent until the intention of the grantor 
or devisor is ascertained. But if their intention is found to be 
that the remainder-men are to take as heirs of the grantee or 
devisee of the particular freehold, instead of becoming themselves 
the root of a new succession, the rule is applied, though it may 
defeat a manifest intention that the first taker should have but an 
estate for life. It is very carefully to be noted, that in searching 
for the intention of the donor or testator, the inquiry is not whether 
the remainder-men are the persons who would have been heirs, had 
the fee been limited directly to the ancestor. The thing to be 
sought for is not the persons who are directed to take the remainder, 
but the character in which the donor intended they should take. 
In very many cases in which the question has arisen whether the 
rule was applicable, the difficulty has been in determining whether 
the intention was that the remainder-men should take as heirs of 
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the first taker, or originally as the stock of a new inheritance ; the 
effort in almost all of them has been to show that the words " heirs" 
or "heirs of the body" were not used in their technical sense, as 
expressive of the nature and extent of the devise, and its descent, 
but as deseriptio personarum, designatory of individuals. To 
those words the law attaches a definite meaning. They are words 
of limitation, and not of purchase. When used by a testator, the 
law presumes that he used them in their legal sense, that he in- 
tended not individuals, but quantity of estate and descent. When- 
ever they are employed, therefore, the burden is thrown upon him 
who contends that they are words of purchase, to rebut this pre- 
sumption, and to show that they were used in the particular grant 
or devise to designate persons. Undoubtedly, the word "heirs" 
may be shown by their context to have been used in the sense of 
sons, daughters, children, etc. ; and when it is so used, the rule in 
Shelley's case is inapplicable ; Fearne on Remainders, 188, 189 ; 
Smith on Executory Interests, 479. But the cases abundantly 
show that the intent not to use the words in their legal sense must 
be unequivocal, " that it must appear so plainly (to use the lan- 
guage of Lord Alvanley) that no one can misunderstand it ;" 3 B. 
& P. 620. 

The limitation of the remainder in the present case, however, is 
not to the heir or heirs of the body of Elizabeth Bones, the first 
taker of the freehold, but to " such of her children or their heirs 
as may survive her, as tenants in common ; that is, the child or 
children of any deceased child of hers shall hold the same interest 
and right that the deceased parent would have held if living." 
There is, therefore, no presumption that the remainder-men were 
intended to take as heirs, arising from the use of technical words 
of limitation. There is, indeed, a contrary presumption. The 
word children is not a word of limitation, but a personal descrip- 
tion. In Burgar vs. Bradford, 2 Atk. 222, Lord Hardwicke said, 
" Children, in their natural import, are words of purchase, and not 
of limitation, unless it is to comply with the intention of the testa- 
tor, when the words cannot take effect in any other way." Hayes, 
also, says, (page 35,) " But the words children, sons, etc., are pro- 
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perly descriptive of a particular class or generation of issue. They 
point not at heritable succession, but individual acquisition. Their 
effect differs in nothing from a designation of individuals by name, 
except that a devise to several ' nominatim ' as tenants in com- 
mon, fails as to the shares of those dying before the testator." He 
adds, " The rules of construction freely permit, however, the use of 
the words 'heirs of the body,' or 'issue,' in the limited sense, of 
children, and of the word children, in the comprehensive sense of 
the words ' heirs of the body,' these rules, or rather the fundamen- 
tal principle of legal interpretation, requiring only a clear explana- 
tion to justify a departure from the ordinary meaning, imposing on 
those who would translate the term the onus of producing an 
express warrant under the hand of the author of the gift." Admit- 
ting now, with Mr. Hayes, that the word " children" may be con- 
strued to mean " heirs of the body," yet there must be, as he says, 
an express warrant for this change of its legitimate meaning, under- 
the hand of the author of the gift. The intention to use it as 
a word of limitation, contrary to its natural import, must be 
rendered clear by the words of the grantor or testator himself. 
Conjecture, doubt, or even equilibrium of apparent intention 
will not suffice. The language of Mr. Justice Blackstone, in 
his celebrated argument in the case of P err in vs. Blake, is well 
worthy of notice. After stating that the question of the testator's 
intent was not upon the quantity of estate intended to be given to 
John Williams, the ancestor, but upon the nature of the estate in- 
tended to be given to the heirs of his body, and declaring that if 
the testator intended that they should take as purchasers, then John, 
the ancestor, remained only tenant for life ; and that if he meant 
they should take by descent, or had formed no intention about the 
matter, then by operation and consequence of law, the inheritance 
first vested in the ancestor. He adds, " The true question, there- 
fore, is whether the testator has or has not plainly declared his 
intent that the heirs of the body of John Williams shall take an 
estate by purchase, entirely detached from and unconnected with 
the estate of their ancestor." (The words used in the will were 
" heirs of the body," and the defendant labored to show that they 
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■were words of purchase.) Mr. Justice Blackstone further remarked, 
" It is not incumbent on the plaintiff to show by express evidence 
that his testator meant to adhere to the rule of law, (i. e. that 
heirs of the body are words of limitation,) for that is always sup- 
posed till the contrary is clearly proved ; but it is incumbent on 
the defendant to show by plain and manifest indications that the 
testator intended to deviate from the general rule ; for that is never 
supposed till made out, not by conjecture, but by strong and con- 
clusive evidence." But children in law is as certainly held to be 
a word of purchase as " heirs of the body" are to be words of 
limitation. If there be so much difficulty in converting " heirs 
of the body" into words of personal description, at least equal 
difficulties must surround the attempt to elevate the word 
children into a word of limitation. It in itself ascertains only 
the objects of the grant or devise, not at all the nature or 
extent of the estate given. These must be sought for elsewhere. 
It is worthy of notice, that among the eighty-two cases con- 
tained in the tables of Mr. Hayes, there is not one in which 
a devise of the remainder to children was held within the scope 
of the rule in Shelley's case, and to vest an estate in tail in the 
ancestor, to whom a freehold for life was limited by the same 
will or conveyance. In every case in which an estate tail was held 
to have thus vested, the author of the gift had made use of the 
words "heirs of the body," or "issue," which latter is a word of 
doubtful meaning, though generally a word of limitation in a will ; 
and if he used the word "son," he used also in explanation of it, 
and as its synoym, the word "issue." In most of the cases where 
the word son was used, the tenancy in the tail of the ancestor was 
implied, not from that word, but from a devise over " on failure of 
issue." It is not denied that the word children may be used by a 
testator as a nomen collectivum, signifying "heirs of the body," 
but I have found no case in which it has been held to have been so 
used, unless the testator has also employed the words " heirs of the 
body," or as descriptive of the same objects. Nothing less appears 
to be sufficient to repel the presumption that the testator did not 
intend a limitation by the use of this word of purchase. There is 
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no such thing in this case. There is nothing indicative of the tes- 
tator's purpose that the remainder-men should not take as purcha- 
sers, hut as heirs of Elizabeth Bones, unless it can be found in the 
fact that they are the same persons who would have inherited the 
estate, if it had been limited in fee directly to her. That throws 
no light, however, upon the nature of their estate. It refers only to 
the objects of the testator's bounty. It would have existed if they 
had been described nominatim, and then, doubtless, it would have 
been utterly insufficient to rebut the presumption arising from the 
use of the word children, that they were intended to take as pur- 
chasers, and not through their mother. Nor is the limitation of the 
remainder to children surviving the first tenant of the freehold, and 
to children of children who may be deceased at the death of that 
tenant, unequivocally indicative of an intention that they shall take 
as heirs of the tenant for life. At most, it is but a description of 
persons, with the part to be taken by each. It points to no line of 
succession. It does not refer to Elizabeth Bones as the root of 
descent. Without the word " heirs" applied to the remainder-men 
there is still nothing to show that the testator looked beyond those 
who might be in being when Elizabeth Bones should die, or that he 
had in any view any continuous line of succession. When it was 
said, as it was in a recent case, M'lteevs. M'Kinley, 9 Cas., 93, 
that " if the remainder is to persons standing in the relation of 
heirs, general or special, of the tenant for life, the law presumes 
them to take as heirs, unless it unequivocally appears that individ- 
uals, other than persons who are to take simply as heirs, are 
intended," the assertion was too broad. Such a presumption is 
made only when technical words of limitation are applied to the 
remainder-men, when the gift is to "heirs" or "issue." It will be 
seen from some of the cases hereafter to be cited, that the fact that 
the remainder-men stand in the relation of heirs, is insufficient to 
overcome the presumption of law, that by "sons," etc., purchasers 
were meant, even though the testator directed that they should take 
in the order of heirs. 

Besides, there are in this will provisions which, in addition to the 
description of the remainder-men by the term children, show an 
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intent that they shall not take as heirs of the tenant for life. The 
gift is to them distributively, as tenants in common, or to their 
heirs. Such a taking distributively, as tenants in common, is alto- 
gether inconsistent with the children taking as heirs in tail of their 
mother, the devisee of the life estate. Certainly, always in England, 
and in this State, until the act of 1833, if not since, estates tail 
generally descended not according to our intestate laws, but to the 
heir at common law. A direction that the children should take in 
common was, therefore, repugnant to their taking as heirs of the 
body, and it evinces an intent that they were to take as purcha- 
sers. True, it has been ruled that in cases where the remainder is 
limited to "heirs of the body," a direction that they shall take dis- 
tributively, will not prevent the application of the rule in Shelley's 
case, but this is because the presumption of limitation, arising from 
the use of the word "heirs," is too strong to be rebutted by the 
repugnant provision for distribution. It never yet has been held 
that such a provision can be rejected when the remainder is limited 
to objects described by apt words of purchase. So, too, it has been 
held that the rule applies, though in addition to the first words of 
inheritance, viz : heirs or heirs of the body, there are superadded 
words of limitation, similar to the first, but this is for the same 
reason. It is a mistake to argue that because certain things will 
not suffice to convert "heirs" or "heirs of the body" into words of 
purchase, they are of no consequence when the search is for the 
meaning of children, or any other word naturally descriptive of per- 
sons, rather than estates. And even when the limitation is to heirs 
of the body, to take distributively, with similar words of limitation 
added, such a direction is held to convert even the technical words 
"heirs of the body" into words of purchase. Smith on Exec. Int. 
488 ; Fearne on Rem. 154. 

It is contended, however, that under the doctrine of Price vs. 
Taylor, 4 Casey, 95, estates tail descend under our law of 1833, 
and, hence, that the limitation to the children of the testator's 
daughte'r and the children of her deceased children, to take, as 
tenants in common, the grandchildren, what would have been the 
share of the deceased parent, was in accordance with our rules of 
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lineal descent. From this it is argued that the direction they should 
take, distributively, is equivalent to a direction that they should 
take as heirs. 

Price vs. Taylor, however, is not to be regarded as a decision that 
estates tail are embraced within our intestate act of 1833. It con- 
tains, indeed, an intimation that it may be so, with some reasons for 
the supposition given by the learned judge who delivered the 
opinion. The suggestion is repeated by the same judge in Williams 
vs. Leech, 4 Cas. 89. To this suggestion we cannot assent. How- 
ever just such descent may seem, however consonant it may be with 
the general tendency of our customs and laws, descent of such 
estates, according to the course of common law, had, up to 1833, 
been an established rule of property in this State, and such rules 
are not to be regarded as destroyed by statute, unless by express 
direction or necessary implication. There is no such direction or 
implication in the act of 1833. Certainly until that time estates 
tail descended as at common law. They were not embraced within 
any of our former intestate acts. A reference to the language of 
each makes it clear that the subject-matter for distribution or descent 
has been the same in them all. The act of 1705 enacted that "the 
surplusage or remaining portion of the intestate's lands, etc., not 
sold or ordered to be sold by virtue of the act, and not otherwise 
limited by marriage settlement, shall be divided," etc. In Good- 
right vs. Morning Star, 1 Yeates, 315, the question arose whether 
estates tail were embraced within it, and it was held that they were 
not. The Court said that it was too late now (in 1793) to stir the 
point, whatever reason there might have been for it in the first 
instance. The invariable opinion of lawyers, said they, since the 
act of 1705, has been that the lands entailed descended according 
to the course of the common law ; and it is understood, generally, 
that it had been so adjudged in early times. All the common 
recoveries which have been suffered by the heirs of the donee3 in 
tail have been conformable to that principle ; to unsettle so many 
titles at this late day would be productive of endless confusion. 

Our act of 1705 only regulates the descent of lands amongst the 
children, where the father is seized thereof, and might dispose of 
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them by deed or will. It leaves other cases of descent as they 
were at common law. Then came the act of 1794, a substitute for 
that of 1705, the language of which is, " The remaining part of 
any lands, tenements and hereditaments, and personal estate of any 
person deceased not sold or disposed of by will, nor otherwise 
limited by marriage settlement, shall be divided and be enjoyed in 
manner following," etc. It is obvious that it was intended to follow 
the preceding act of 1705. It never was supposed that any pro- 
vision was made for the descent of estates tail. They continued to 
descend as at common law, without question at least, until the act 
of 1833. No one doubts this. The courts and the profession 
concurred in the opinion that estates tail and trusts were not within 
the purviews of the intestate laws. Jenks vs. Backhouse, 1 Bin. 96 ; 
Lyle vs. Richards, 9 S. & R. 354. When the act of 1833 was 
passed, the former acts had received a settled judicial and profes- 
sional construction. Nor did that act profess to include the estates 
tail. Its language was evidently taken from that of the preceding 
statutes. The words are, " The real and personal estates of a dece- 
dent remaining after the payment of debts and legal charges, and 
which shall not have been sold, or disposed of by will, or otherwise 
limited by marriage settlement, shall be divided and enjoyed as 
follows." It cannot be maintained that there is any substantial 
difference between these three acts in the particular now under con- 
sideration. They all point to property over which the decedent had 
a power of testamentary disposition, and they step in only to supply 
the failure of such disposal. Now, as the former acts were well under- 
stood not to include estates tail, it must be inferred that when the 
Legislature adopted, in the act of 1833, substantially the language 
of those acts, they used it in the sense then understood, and had 
not in view such interests. It would have been a great change 
of a well-known rule of property to have included such interests 
in the intestate laws, and it is not to be supposed that if the Legis- 
lature contemplated such a change they would not have used lan- 
guage clearly expressive of their intent. The common law is the 
law of Pennsylvania, and can only be changed by legislative 
enactment, clearly indicating an intention to work a change. The 
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presumption always is, that no alteration is intended. It is sug- 
gested in Price vs. Taylor, as one reason for the supposition that 
estates tail may descend under our act of 1833, " that our old 
statutes of descent provided only for the descent of lands which 
the decedent could dispose of by deed or will, and estates tail did 
not then fall within that category. But the act of 1799 changed 
this, and allowed estates tail to be sold and conveyed in a very 
simple form. Therefore, it is said, " the new law of intestates of 
1833 expressly includes such estates, because it declares the line 
of descent of all land which the decedent might have sold in his 
lifetime, or disposed of by will." There is, however, nothing in 
the acts of 1705 and 1794, as assumed in this reason, which 
describes the property contemplated by them as only that which 
the decedent might have disposed of by deed. The words, " dis- 
pose of by deed," are not in either of the acts. The language of 
the first is, "not sold or ordered to be sold by virtue of this act," 
evidently referring to the remainder, after so much should have 
been disposed of as was necessary for the payment of the dece- 
dent's debts. It contemplated no sale by the decedent, but sales 
by his representatives. And even before the act of 1799, a tenant 
in tail could sell and bind his issue. Common recoveries were 
always in use in this State. The act of 1709 only gave a new 
form of conveyance. True, until its passage, he could not sell by 
deed, but the act of 1705 does not speak of sales by deed. More- 
over, it would have been strange if the Legislature, undertaking to 
distribute what a decedent might leave at his death, should deem 
it necessary expressly to exempt from such distribution what the 
decedent did not leave, what he had sold before his death, and 
over which they had no power. A mistaken reason is therefore 
assigned for the fact that estates tail were noi within former intes- 
tate laws. Both the acts of 1705 and 1794 contemplated the pos- 
sibility of sales under direction of the Orphans' Court, before 
descent could take effect. The words of the former were " not 
sold or ordered to be sold under this act ;" those of the latter were 
" not sold or disposed of by will." It was never doubted that the 
meaning of the words in the latter act was the same as of the 
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words in the corresponding clause of the former. It is apparent, 
then, that the premises from which the learned judge draws his 
conclusion in Price vs. Taylor are unfounded. The conclusion is 
equally obnoxious to just criticism. It assumes the very thing in 
argument, when it says that the act of 1833 " declares the line of 
descent of all lands which the decedent might have sold in his 
lifetime, or disposed of by will." Such is not the language of the 
act. It is the real and personal estate, etc., remaining after pay- 
ment of all just debts and legal charges which shall not have been 
sold, or disposed of by will, or otherwise limited by marriage set- 
tlement." When it is considered that this act took the place of 
the former intestate laws, the construction of which was settled, 
that its language is so similar, and especially that it speaks only 
of what remains after the payment of debts and legal charges, the 
obvious reference of the word sold is not to a disposition by the 
intestate in his lifetime, but to sales by the administrator under 
order of the Orphans' Court. 

The second reason assigned for the conjecture that estates tail 
may descend under the act of 1833 is thus stated in Price vs. 
Taylor : " Our statute of wills, passed on the same day with the 
intestate law, and one of its supplements (May 6, 1844) provides 
for a lineal descent in order to prevent a devise to a child, or to a 
brother or sister, from lapsing by the death of the devisee in the 
lifetime of the testator, and in such case the descent goes accord- 
ing to our law of lineal descents, on the supposition that such is 
the testator's intention — that is, on the principle of entailment 
until it vests." 

This provision in the statute of wills was taken from the act of 
1810, and therefore cannot be called in to aid in the construction 
of the intestate law of 1833. And it is observable that the pro- 
vision of the act, declaring that a devise to a child who dies before 
the testator, shall be good and available in favor of the issue of 
such child surviving, " with like effect as if such devisee had sur- 
vived the testator," is equally applicable to a devise to a child in 
tail. This seems, therefore, a very insufficient reason for holding 
that the Legislature, in using the words of the intestate act of 
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1833, intended them in a very different sense from that in which 
words almost similar had always been understood before. 

The other reasons given for the suggestion are such as grew out 
of the change of our customs and laws, and the policy of having 
our laws simple and homogeneous. Primogeniture, it is said, is 
no longer supported by our customs, and hence, it is argued, we 
ought no longer to presume that lineal descent is intended by 
words of general entailment. That something else than descent 
under the intestate laws is meant, it is inferrable from the use of 
fit words to set in motion a different descent. But whether it be 
so or not, it is certain that, down to 1833, our customs did recog- 
nize descent of such estates, according to the course of the com- 
mon law. In all other cases, primogeniture had, long before that 
time, been abolished. 

Admit that, this was an exceptional custom, it was still a settled 
rule of property, and whatever may be our opinions as to the 
policy of its continuance, it could be changed only by the Legisla- 
ture, except at the expense of disturbing multitudes of titles. In 
inquiring what the Legislature has done, we are aided but little by 
considerations of policy and symmetry. At last we are driven 
back to the language of the statute. There and there only has 
this rule of property been destroyed, if it be no longer in exist- 
ence. 

Holding, therefore, that estates tail are not embraced in our 
intestate law of 1833, full effect must be given to the words of dis- 
tribution in this will. If the words, "or their heirs," are to be 
regarded as words of limitation of the estate, given to the remain- 
der-men, then they settle the question. That words of distribu- 
tion, with words of limitation superadded, show that the remain- 
der-men take not as heirs even, though described as such, but as a 
new root of succession, is too well established for controversy. 
Dos vs. Lanning, 2 Burr. 1100 ; Right vs. Oreber, 5 B. & C. 866 ; 
5 Man. & Grang. 628 ; Finley vs. Riddle, 3 Bin. 139 ; Stump vs. 
Findlay, 2 Kawle, 168 ; Abbott vs. Jenkins, 10 S. & ft. 296. If, 
on the other hand, the words, "or their heirs," are to be regarded 
as subsequently explained to mean the child or children of deceased 
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children, then there is nothing that looks to succession — nothing 
that looks beyond the individuals that might be in being at the 
death of Elizabeth Bones. 

The rule in Shelley's case is the law of Pennsylvania, but there 
is no reason why it should be applied more extensively than in the 
country from which it derived its birth. It often defeats the 
declared will of a testator, and frustrates his purpose of making 
provision for more than one generation of his family. Still it is to 
be enforced whenever it is truly applicable. But it has been held 
from Wild's case, 6 Coke, down to the present day, that when the 
devise of the remainder is not to "heirs" or "heirs of body," but 
to " children," they take as a new stock and not as heirs. In 
Gfoodtitle vs. Herring, 1 East. 164, there was a limitation for life, 
with a remainder to the " heirs male of the body" of the tenant for 
life, severally, successively, one after another, as they and every 
one of them should be in seniority of age and priority of birth, the 
elder of such sons and the heir male of his body being always pre- 
ferred before the younger of, such son or sons, and the heir male of 
his and their body and bodies, and for want of such issue then to 
the daughters, &c, and in default of such issue, over. The descrip- 
tion embraced the whole line of lineal heirs, preferring them in the 
order of common law descent, and they were described as " heirs 
male of the body," yet as they were also called sons, the latter 
designation overcame the force of the technical words of limitation, 
and the parent took but an estate for life. See also North vs. 
Martin, 6 Sim. 266 ; Doe vs. Provost, 5 Johns. 61 ; Q-ernet vs. 
Lynn, 7 Casey, 94. The latter case is very like the present. In 
it, the late Chief Justice Lewis remarks : " It is, therefore, very 
clear that when the term children is used to designate the object of 
the testator's bounty, and some of them are in esse at the date of 
the will, and also at the time it takes effect, neither the policy nor 
the words of the rule apply." After a pretty thorough search, 1 
have not been able to find a single such case in which the rule has 
been applied, prior to Williams vs. Leech, 4 Cas. 89, and even in 
that case there were no children of the first taker at the date of "the 
will, nor even when it took effect. That case, however, does treat 
the word children as if it meant heirs un the will then before the 
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Court. It was followed by Naglee's Appeal, 9 Casey, 89, a con- 
struction of the same will, and by ffiKee vs. M'Kinley, 9 Casey, 
92. In the former of the cases, there was in the, first place an 
absolute gift of the fee simple to the daughter of the testator, then 
unmarried, and without children. In a subsequent part of the will, 
the testator provided that none of his children should sell or convey 
any of the real estate devised to them, but enjoy it during life, and 
that after their death it should be divided equally among their 
children and their heirs. This was followed by a devise over to the 
surviving children, if either of his children should die " without 
issue." It might have been argued, though I think unsuccessfully, 
that the testator had used the words issue and the children, as of 
the same import. The decision, however, was not put upon that 
ground. The will was regarded as a gift of the fee to the first 
taker, followed by an unavailing attempt to restrict alienation. It 
was also quite strongly intimated that it might be an estate tail in 
the daughter. The case of M'Kee vs. M'Kinley was that of a 
devise for life, remainder to the children of the tenant for life, if 
any surviving, or issue of such children, and in case of no children 
or issue of children, then over to the relations and lawful heirs of 
the testator. This was held an estate in fee simple in the first 
taker. 

The case was evidently an amicable one. There appears to have 
been no argument except in. support of a tenancy in fee of the first 
taker, and the decision was by a bare majority of the Court. 
Neither this case, nor that of Williams vs. Leech, nor Naglee's 
Appeal, in the particulars of which we have spoken, is sustainable 
on authority. If they are to be regarded as the law of the land, 
the result must be a wide disturbance of titles, the foreshadowings 
of which are already to be seen, an extension of the rule in Shel- 
ley's case far beyond all precedent, and an insuperable obstacle in 
the way of testators against making such settlements of their pro- 
perty as have been common ever since statutes of wills existed. 

Enough has, however, been said, to show that under the will of 
Robert Harris, Elizabeth Bones took only an estate for life, and, 
consequently, that the decree of the Orphans' Court was correct. 

Lowrib, C. J., dissents. 



